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An Act to amend the Workers' Compensation Act
Assented to July 26th, 1989
HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as
follows:
1.^1) Subsection 1 (1) of the Workers' Compensation Act^
being chapter 539 of the Revised Statutes of Ontario, 1980, is
amended by adding thereto the following clauses:
(ea) "contributions for employment benefits", in rela-
tion to a worker, means amounts paid in whole or
in part by an employer on behalf of the worker or
the worker's spouse or dependants for heahh care,
life insurance and pension benefits;
(g) "disability", in relation to an injured worker, means
the loss of earning capacity of the worker that
resuhs from an injury.
(2) Clause 1 (1) (i) of the said Act is amended by adding at
the end thereof *'but does not uiclude contributions made
under section 5a for employment benefits'*.
(3) The said subsection 1 (1) is further amended by adding
thereto the following clauses:
(la) "impairment", in relation to an injured worker,
means any physical or functional abnormality or
loss including disfigurement which results from an
injury and any psychological damage arising from
the abnormality or loss;
(va) "permanent impairment", in relation to an injured
worker, means impairment that continues to exist
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after maximum medical rehabilitation of the worker
has been achieved;
(xb) "student" means a person who is pursuing formal
education as a full-time or part-time student and is
employed by an employer for the purposes of the
employer's industry, although not as a learner or an
apprentice.
(4) Subclause 1 (1) (z) (i) of the said Act, as re-enacted by
the Statutes of Ontario, 1984, chapter 58, section 1, is
ameiided by inserting at the end thereof ''or student'\
2. Subsection 3 (7) of the said Act, as re-enacted by the
^Statutes of Ontario, 1984, chapter 58, section 3, is amended by
'iking out ''disability" in the last line and inserting in lieu
thereof "impairment".






5a.—(1) An employer, throughout the first year after an
injury to a worker, shall make contributions for employment
benefits in respect of the worker when the worker is absent
from work because of the injury.
Deeming
provision
(2) For the purpose of determining a worker's entitlement
to benefits under a benefit plan, fund or arrangement, a
worker shall be deemed, for one year after the date the injury
occurred, to continue to be employed by the worker's
employer on the date of the injury.
Penalty
(3) jf the Board finds that an employer has not complied
with its obligations under subsection (1), the Board may levy
a penalty on the employer to a maximum of the amount of





(4) The employer is liable to a worker for any loss the
worker suffers as a result of the employer's failure to make
the contributions required by subsection (1).
(5) Q)ntributions under subsection (1) are required only if,
(a) the employer was making contributions for employ-
ment benefits in respect of the worker when the
injury occurred; and
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(b) the worker continues to pay his or her contribu-
tions, if any, for the employment benefits while
absent from work.
(6) If a worker is injured while engaged in employment Emergency
described in subsection 1 (2) or (4), the worker's employer,
other than the employer described in subsection 1 (2) or (4),
shall be deemed to be the employer for the purposes of this
section.
(7) If an employer makes contributions under subsection ^<**™
(1) in respect of a worker described in subsection (6), the
employer described in subsection 1 (2) or (4) shall reimburse
the employer for the contributions.
(8) Subsection (1) does not apply to an employer who par- '^""'-
ticipates in a multi-employer benefit plan in respect of a benefirpians
worker if, throughout the first year after the worker is injured
whenever the worker is absent from work because of the
injury,
(a) the plan continues to provide the worker with the
benefits to which the worker would otherwise be or
become entitled under the plan; and
(b) the plan does not require contributions from the
employer during the absence and does not require
the worker to draw on the worker's benefit credits,
if any, under the plan during the absence.
(9) A multi-employer benefit plan shall contain and, if it Amendment
does not do so, shall be deemed to contain provisions employer
sufficient, *>«"««« P'^ns
(a) to enable all employers who participate in the plan
to be exempted under subsection (8) from the
requirement to make contributions; and
(b) to provide each worker with the benefits described
in subsection (8) in the circumstances described in
that subsection.
(10) Subsection (9) shall come into force two years after the Commence-
date on which this section comes into force.
4. Section 13 of the said Act is amended by striking out
^^disability'* wherever it occurs and inserting in lieu thereof in
each instance ^'impairment**.
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5. Section 23 of the said Act is amended by striking out
'^permanent disability" in the sixth line and inserting in lieu
thereof ^'compensation".
6. Section 24 of the said Act is amended by inserting after
"payment" in the first line "under section 40" and by striking
out "hereinafter prescribed" in the last line and inserting in
lieu thereof "amount payable under that section".
7. Section 27 of the said Act is repealed.
8. Section 28 of the said Act is repealed.
9. Subsection 32 (1) of the said Act is amended by striking
out "disability" in the second line and inserting in lieu thereof
"impairment".
10.^1) Section 36 of the said Act, as re-enacted by the
Statutes of Ontario, 1984, chapter 58, section 9 and amended
by 1985, chapter 3, section 1, is further amended by adding




(la) The spouse of a deceased worker may apply to the
Board within one year after the worker's death for a voca-
tional rehabilitation assessment, and after an assessment the
Board shall provide a vocational rehabilitation program to the
spouse if the Board considers it appropriate to do so.
(lb) Subsections 54a (11) and (12) apply with respect to a





(2) Subsection 36 (13) of the said Act, as enacted by the Stat-
utes of Ontario, 1984, chapter 58, section 9, is repealed and the
following substituted therefor:
(13) In calculating the compensation payable by way of
periodic payments under this section, the Board shall have
regard to any payments of survivor benefits for death caused
by injury that are received under the Canada Pension Plan or
the Quebec Pension Plan in respect of the deceased worker.
(3) Subsection 36 (16) of the said Act, as enacted by the Stat-
utes of Ontario, 1985, chapter 3, section 1, is amended by
striking out "$31,500 per annum" in the last line and inserting
in lieu thereof "the maximum amount determined under sec-
tion 41".
11.—(1) Subsection 40 (1) of the said Act, as re-enacted by
the Statutes of Ontario, 1984, chapter 58, section 11, is
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amended by adding at the end thereof **or untU the worker
begins receiving payments under section 45a'\
(2) Subsection 40 (3) of the said Act, as enacted by the Stat-
utes of Ontario, 1984, chapter 58, section 11, is repealed and
the following substituted therefor:
(3) In determining the amount to be paid under clause [^*1'°"*
(2) (b), the Board shall have regard to any disability payments and q.p.p.
the worker receives under the Canada Pension Plan and the payments
Quebec Pension Plan with respect to the injury and, if sub-
clause (2) (b) (i) or (ii) applies, the compensation shall be a
periodic amount proportionate to the degree of disability
resulting from the injury as determined by the Board.
12. Section 41 of the said Act, as re-enacted by the Statutes
of Ontario, 1984, chapter 58, section 11, is repealed and the
following substituted therefor:
41.—(1) For the purposes of this Act, the maximum




(a) effective on the day this subsection comes into
force, is the maximum amount of average earnings
determined under this section as it read immedi-
ately before this subsection came into force;
(b) effective on the 1st day of January of the year fol-
lowing the year in which this section comes into
force, is $42,000; and
(c) effective on the 1st day of January of each year
after the effective date for the amount in clause (b),
is 175 per cent of the average industrial wage for
Ontario for the year, determined in accordance with
subsection (3).
(2) Part IV of this Act does not apply to the maximum Application
amount of average earnings determined under subsection (1). pan iv
(3) For the purposes of clause (1) (c), the average industrial ^"JJ"^} ,^
wage for Ontario is an amount applicable from the 1st day of average
January to the 31st day of December in a year, the calculation
of which is based upon the most recent published material
that is available on the 1st day of July of the preceding year,
and the amount of which is based upon the estimated weekly
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13.—(1) Subsection 42 (2) of the said Act, as re-enacted by
the Statutes of Ontario, 1984, chapter 58, section 11, is
amended by striking out 'Mmpairment of earning capacity'' in
the last line and inserting in lieu thereof ''degree of disability".
(2) Subsection 42 (3) of the said Act, as re-enacted by the
Statutes of Ontario, 1984, chapter 58, section 11 and amended
by the Statutes of Ontario, 1985, chapter 3, section 2, is
repealed.
14. Subsection 43 (6) of the said Act, as re-enacted by the
Statutes of Ontario, 1984, chapter 58, section 11, is repealed
and the following substituted therefor:
Apprentices, (5) Notwithstanding subsection (1), if a worker was an
students apprentice, learner or student at the time of the accident, the
Board shall determine the worker's average earnings using
such criteria as may be prescribed by regulation.
15. Section 45 of the said Act, as re-enacted by the Statutes
of Ontario, 1984, chapter 58, section 11 and amended by the
Statutes of Ontario, 1985, chapter 3, section 3, is repealed and
the following substituted therefor:
Non- 45.—(1) A worker who suffers permanent impairment as a
economic loss
where result of an injury is entitled to receive compensation for non-
permanent economic loss in addition to any other benefit receivable
impairment j xu- a ^under this Act.
Compen-
(2) The Compensation for a worker's non-economic loss
from an injury is determined by multiplying.non-economic
loss
(a) the percentage of the worker's permanent impair-
ment arising from the injury as determined by the
Board; and
(b) $45,000,
(i) plus $1 ,000 for each year of age of the worker
under forty-five years at the time of the inju-
ry, to a maximum of $20,000, or
(ii) minus $1,000 for each year of age of the
worker over forty-five years at the time of the
injury, to a maximum of $20,000.
Payment
(3) jf t^g compensation for non-economic loss is greater
than $10,000, it shall be paid as a monthly payment for the
life of the worker unless the worker elects to receive the com-
pensation as a lump sum.
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(4) If the compensation for non-economic loss is less than
'<**'"
or equal to $10,000, it shall be paid as a lump sum.
(5) The Board shall determine in accordance with the pre- Dctermi-
fifltion DV
scribed rating schedule and having regard to medical assess- Board
ments conducted under this section the degree of a worker's
permanent impairment expressed as a percentage of total per-
manent impairment.
(6) A medical practitioner who conducts a medical assess- Medical
Assessment
ment under this section shall,
(a) examine the worker; and
(b) assess the extent of the worker's permanent impair-
ment, having regard to the existing and anticipated
likely future consequences of the injury.
(7) In conducting a medical assessment, the medical practi-
^^^
tioner shall consider any report by the treating physician of an
injured worker.
(8) A medical practitioner shall promptly forward a copy of '***™
a medical assessment to the Board.
(9) After maximum medical rehabilitation of an injured ^^^'J^j^]^"*
worker is achieved, a medical assessment of the worker shall assessment
be conducted.
(10) The worker may select a medical practitioner from a ^^^° °^
roster provided by the Board who shall conduct the worker's practitioner
medical assessment.
(11) If a worker does not make a selection under subsection '<**™
(10) within thirty days after the Board provides the worker
with a roster of medical practitioners, a medical practitioner
appointed by the Board shall conduct the medical assessment.
(12) The Board shall send a copy of a medical assessment ^°^^|j°"
conducted under subsection (9) to the worker and to the and employer
employer who employed the worker on the date of the injury.
(13) A worker, an employer or the Board may, within ^^ '°'
forty-five days after the medical assessment is sent under sub- assessment
section (12), require a second medical assessment of the work-
er.
(14) A worker or an employer who requires a second medi- Notice
cal assessment shall give notice thereof to the Board within
the forty-five day period referred to in subsection (13).
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Selection of (15) jf ^ sccond mcdical assessment is required, the Board
practitioner shall provide the worker and the employer with a list of at
least three medical practitioners selected from a roster, from
among whom the worker and the employer, by agreement and
within thirty days after receiving the list, may select a medical
practitioner who shall conduct the medical assessment.
'<**™ (16) If the worker and the employer fail to agree upon a
medical practitioner to conduct the second medical assess-
ment, the Board shall select a medical practitioner from a ros-
ter and, if possible, one who was not named on the list pro-
vided to the worker and the employer, and the medical
practitioner selected shall conduct the medical assessment.
I***™ (17) If the Board considers it to be impractical to provide a
list of medical practitioners under subsection (15) because of
the nature of a worker's impairment, the Board shall appoint
such medical practitioner to conduct the second medical
assessment as the Board considers appropriate.
Notification n^\ jhe Board shall send a copy of the second medical
of worker
and employer assessmcnt to the workcr and the employer.
Board (^9) The Board shall forthwith determine the degree of a
determination ^ , , ^ . . ^
^^
worker s permanent impairment,
(a) after the expiry of the forty-five day period referred
to in subsection (14) if a second medical assessment
was not required; or
(b) after it receives a copy of a second medical assess-
ment if one was required.
Notice (20) The Board shall give notice of its decision to the
worker and the employer forthwith after determining the
degree of a worker's permanent impairment.
Unanti- (21) A worker may apply to the Board for a redetermina-
deterioration tion of the degree of the worker's permanent impairment,
(a) if the Board has determined that the worker has a
permanent impairment; and
(b) if the worker has suffered a significant deterioration
of condition that was not anticipated at the time of
the most recent medical assessment under this
section.
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(22) Subsections (5) to (20) apply to a redetermination as Redetermi-
though it were an initial determination by the Board, with
such modifications as the circumstances require.
(23) No worker may apply under subsection (21) until Time for
twelve months have elapsed from the most recent decision by
^pp^'"^
the Board respecting the degree of permanent impairment of
the worker.
(24) The Lieutenant Governor in Council, on the recom- Roster of
mendation of the Board, may establish one or more rosters of practitioners
medical practitioners who are qualified to conduct medical
assessments under this section.
(25) A medical practitioner who conducts an assessment Remuner-
under this section shall be paid such sum for services and medical
expenses as the chairman of the Board may determine. practitioners
(26) Subsections 83 (3) and (4) apply with necessary modifi-
^^ppJ'^"""
cations to all medical practitioners who conduct medical 83 (3. 4)
assessments under this section.
45a.—(1) A worker who suffers injury resulting in per- Compen-
manent impairment or resulting in temporary disability for future loss of
twelve continuous months is entitled to compensation for earnings
future loss of earnings arising from the injury.
(2) An injured worker ceases to be eligible for compensa- Duration of
tion for future loss of earnings when the worker reaches
'^°'"p*"^'°
sixty-five years of age.
(3) Subject to subsection (8), the amount of compensation Amount of
^ \ ,
•'
, e e 1 f • • £ compensation
payable to a worker for future loss of earnmgs arismg from an
injury is equal to 90 per cent of the difference between,
(a) the worker's net average earnings before the injury;
and
(b) the net average earnings that the worker is likely to
be able to earn after the injury in suitable and avail-
able employment.
(4) Notwithstanding clause 139 (2) (b), the amount of com- ^^'^^^JJI.'
pensation payable under this section to a worker for future
loss of earnings arising from an injury shall be adjusted in
accordance with subsections (5) and (6).
(5) The amount of compensation calculated by the Board ^^"^
under subsection (3), (8) or (13) shall be adjusted in accord-
ance with clause 139 (2) (b).
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Idem (6) The amount of compensation payable under this section
in each year after the year in which the initial calculation is
made by the Board shall be adjusted by applying the indexing
factor to the amount of the previous year's compensation as
adjusted under Part IV.
Earnings
(7) por the purposes of subsection (3), in determining the
andTavaiiabie amount that a worker is likely to be able to earn in suitable
employment and available employment, the Board shall have regard to,
(a) the net average earnings, if any, of the worker at
the time the Board determines compensation under
this section;
(b) any disability payments the worker may receive for
the injury under the Canada Pension Plan or the
Quebec Pension Plan;
(c) the personal and vocational characteristics of the
worker;
(d) the prospects for successful medical and vocational
rehabilitation of the worker;
(e) what constitutes suitable and available employment
for the worker; and
(f) such other factors as may be prescribed in the regu-
lations.
Election re: (Q\ ^ worker may elect to receive an amount equal to a full
oldc r worKGrs \ ^ ^ i
monthly pension for old age security under section 3 of the
R.S.C. 1985, Old Age Security Act (Canada), including amendments there-
to, instead of the amount of compensation determined under
subsection (3) or (13) if the worker,
(a) is at least fifty-five years of age when the Board
determines or reviews the amount of the worker's
compensation;
(b) has not returned to work; and
(c) is unlikely, in the opinion of the Board, to benefit
from a vocational rehabilitation program which
could help the worker return to work.
Supplement (9) jf ^ worker who is receiving compensation under this
sation"^" section is co-operating in a Board-authorized vocational or
medical rehabilitation program.
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(a) that began before the date of the Board's review
under clause (13) (a); or
(b) that began within twelve months after a determina-
tion is made under subsection 45 (21) of an unanti-
cipated deterioration in the worker's condition,
the amount of compensation otherwise determined under this
section shall be supplemented so that the total compensation
payable to the worker while the worker is co-operating in the
rehabilitation program is equal to 90 per cent of the worker's
pre-injury net average earnings.
(10) Where possible, the Board shall determine the amount Determi-
-^ ' . , , , J t_- nation of
of compensation payable to a worker under this section, compensation
(a) in the twelfth consecutive month during which the
worker is temporarily disabled;
(b) within one year after notice of the accident in which
the worker was injured is given under section 20, if
during that year the Board determines that the
worker is permanently impaired; or
(c) within eighteen months after notice of the accident
in which the worker was injured is given under sec-
tion 20, if the worker's medical condition precludes
a determination within the time stated in clause (a)
or (b), whichever applies.
(11) Clauses (10) (b) and (c) do not apply with respect to a
worker who is permanently impaired by industrial disease.
Idem
(12) The Board may extend the time limits set out in sub- ^'^"'
section (10) in the case of a worker who is not receiving com-
pensation under this Act and whose entitlement to compensa-
tion is in dispute.
(13) Where possible, the Board shall review its determina- '*«^«*' °[
. \. , ^ , . . , 1 amount of
tion of the amount of compensation payable to a worker compensation
under this section,
(a) in the twenty-fourth month after the date of its ini-
tial determination;
(b) in the sixtieth month after the date of its initial
determination; and
(c) within twenty-four months after a reconsideration of
the percentage of permanent impairment of a work-
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er, under subsection 45 (21), results in a determina-











but the Board shall not vary the amount of compensation pay-
able as a result of a review unless the amount of the variation
would be equal to at least 10 per cent of the amount of com-
pensation being paid at the time of the review.
(14) Compensation for future loss of earnings is payable in
monthly or other periodic payments except as provided in sub-
section (15).
(15) If, following the review under clause (13) (b) or (c),
the amount of compensation determined to be payable to a
worker under this section is 10 per cent or less of the amount
of compensation payable for full loss of earnings, the Board
may commute the periodic amount payable to the worker to a
lump sum unless the worker elects to receive the compensa-
tion in periodic payments.
45b.—(1) For the purpose of providing a worker who is
receiving compensation under section 45a with a retirement
pension, the Board shall set aside for the worker additional
funds equal to 10 per cent of every payment made to the














(2) Payments to the spouse or dependants of a worker
made by the Board under section 50 out of funds otherwise
payable to the worker under section 45a shall be deemed to
be payments to the worker for the purposes of subsection (1).
(3) Each worker on whose behalf the Board sets aside
funds under subsection (1), upon reaching sixty-five years of
age, shall receive a retirement pension under this section.
(4) If a worker dies before beginning to receive or while
receiving a retirement pension under this section, the spouse
and dependants of the worker shall receive such benefits as
may be prescribed by regulation.
(5) Notwithstanding subsection (4), a spouse and depend-
ants who receive compensation under section 36 in respect of
a worker are not entitled to receive benefits under this section
in respect of the worker.
(6) A worker for whom funds are being set aside under
subsection (1) may select the payment scheme for the work-
er's retirement pension from among the schemes and subject
to the restrictions prescribed in the regulations.
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(7) Notwithstanding subsection (6), if the annual pension to
'*^'"
which a worker becomes entitled upon reaching sixty-five
years of age is less than $1 ,000, the Board shall pay the work-
er's retirement pension under this section as a lump sum.
(8) Retirement pensions and other benefits payable to or in
^f'"'J,^*^°j[^
respect of a worker under this section shall be calculated on and benefits
the basis of the funds set aside for the worker plus the accu-
mulated investment income thereon.
(9) An employer that is individually liable to pay compen- Employer
sation under this Act shall pay the funds set aside under sub-
p^^"^"
section (1) to the Board.
(10) The Board shall establish a fund into which funds set
^",jJ,j*j'J,^
aside under subsection (1) shall be deposited and shall invest
the fund in accordance with such procedures and restrictions
as may be set out in the regulations.
16. Subsectton 50 (1) of the said Act, as re-enacted by the
Statutes of Ontario, 1984, chapter 58, section 13, is repealed
and the following substituted therefor:
(1) Where a worker is entitled to compensation under this Garnishment
. . . , • 1 J i_ 1 , for family
Act and the worker s spouse is entitled or the worker s support
dependants are entitled to support or maintenance under a
court order, the Board shall divert such portion of the com-
pensation payable to the worker in each periodic payment as
is permitted under subsection (la),
(a) in accordance with a garnishment notice issued by a
court in Ontario; and
(b) to the extent of default or arrears accruing after the
1st day of April, 1985, under the court order.
(la) Garnishment of compensation under subsection (1) is RS_o. i980.
. .... . , . •• c. 526 applies
subject to the limits and procedures set out in subsections
7 (1) to (5) of the Wages Act and compensation payable under
this Act, other than funds set aside under subsection 45b (1),
shall be deemed to be wages for the purposes of that Act.
17.—(1) Clause 52 (1) (c) of the said Act is amended by
striking out ''disability'* in the second line and inserting in lieu
thereof "impairment".
(2) Clause 52 (3) (b) of the said Act, as re-enacted by the
Statutes of Ontario, 1985, chapter 3, section 4, is amended by
striking out ''disability" in the fifth line and inserting in lieu
thereof "impairment".
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18. Section 53 of the said Act is amended by striking out
*Without additional charge'' in the fourth line.
19. The said Act is further amended by adding thereto the
following sections:
Vocational 54a.—(1) This scction applies in respect of a worker who
rehabilitation . ... . • • r-. • .• ,.«
IS receiving or has received benefits under section 40.
Early
assessment
(2) Within forty-five days after notice of an accident under
section 20 is filed, the Board shall contact a worker who has
not returned to work, for the purpose of identifying the work-
er's need for vocational rehabilitation services.
Vocational (3) Yhe Board shall provide a worker contacted under sub-
services section (2) with vocational rehabilitation services if the Board





(4) Vocational rehabilitation services provided under sub-
section (3) may include consultation, the provision of informa-
tion and the planning and design of a vocational rehabilitation
program.
(5) The Board shall offer a vocational rehabilitation assess-
ment to every worker,
(a) who has not returned to the worker's pre-injury
employment or to alternative employment of a
nature and at earnings comparable to the pre-injury
employment within six months after notice of the
accident under section 20 is filed;
Idem
(b) who is not receiving vocational rehabilitation ser-
vices; and
(c) who is not receiving or has not received a vocational
rehabilitation program.
(6) If a worker is medically unable to undergo an assess-
ment when contacted by the Board under subsection (5), the
Board shall make the offer of assessment within a reasonable
time after the worker becomes medically able to undergo
assessment.
Assessment (7) The Board shall provide a vocational rehabilitation
assessment to a worker who accepts an offer and the assess-
ment may include an evaluation of the worker's functional
abilities, vocational skills, aptitude, educational attainment,
literacy and language skills.
1989 WORKERS' COMPENSATION Chap. 47 419
(8) The Board shall give written notice to the worker and Rcsu'«s of
&&scssnicnt
the employer forthwith of the results of a vocational rehabili-
tation assessment conducted under subsection (7) and shall
send the worker a copy of the assessment.
(9) The Board, after consultation with the worker and hav- Determi-
ing regard to the results of an assessment under subsection vocational
(7), shall determine within thirty days after the Board receives rehabilitation
the assessment results whether the worker needs a vocational
p'^^^'^*'"
rehabilitation program and shall give written notice to the
worker and the employer of its determination.
(10) If the Board determines, as a result of an assessment ^?^1*.'°"^!
^ / . , , . • 1 1 L-i- rehabilitation
or Otherwise, that a worker requires a vocational rehabilita-
tion program, the Board in consultation with the worker and,
if possible, with the employer and the worker's physician shall
design and provide one.
(11) A vocational rehabilitation program may include voca-
tional training, language training, general skills upgrading,
refresher courses, employment counselling (including training
in job search skills and in the identification of employment
opportunities), assistance in seeking employment and assis-




(12) If a worker's vocational rehabilitation program
includes assistance in seeking employment, the Board shall
assist the worker to search for employment for a period of up
to six months after the worker is available for employment
and the Board may extend its assistance for a further period





54b.—(1) The employer of a worker who as a result of an
injury has been unable to work and who, on the date of the
injury, had been employed continuously for at least one year
by the employer shall offer to re-employ the worker in accord-
ance with this section.
Obligation to
re-employ
(2) The Board shall determine,
(a) with respect to an injured worker who has not
returned to work with the pre-injury employer,
whether the worker is medically able to perform the
essential duties of the worker's pre-injury employ-
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(b) with respect to an injured worker who the Board
has previously determined to be medically able to
perform suitable work, whether the worker is medi-





(3) The Board shall notify the employer upon determining
that the worker is able to perform the essential duties of the




(4) Upon receiving notice from the Board that a worker is
able to perform the essential duties of the worker's pre-injury
employment, the employer shall offer to reinstate the worker
in the position the worker held on the date of injury or offer
to provide the worker with ahernative employment of a
nature and at earnings comparable to the worker's employ-
ment on that date.
Idem
(5) Upon receiving notice from the Board that a worker,
although unable to perform the essential duties of the work-
er's pre-injury employment, is medically able to perform suit-
able work, the employer shall offer the worker the first oppor-
tunity to accept suitable employment that may become
available with the employer.
Impaired
worker
(6) In order to fulfil the employer's obligations under this
section, the employer shall accommodate the work or the
workplace to the needs of a worker who is impaired as a
result of the injury to the extent that the accommodation does
not cause the employer undue hardship.
Notification
(7) /^ji employer shall give written notice to the Board of
the particulars of the way in which the employer intends to
accommodate the work or the workplace to the needs of a
worker under subsection (6).
Duration of
obligation
(8) An employer is obligated under this section until the
day that is the earliest of.
(a) two years after the date of the injury to the worker;
(b) one year after the date the Board notifies the
employer that the worker is medically able to per-
form the essential duties of the worker's pre-injury
employment; and
(c) the date the worker reaches sixty-five years of age.
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(9) Employers engaged primarily in construction shall com-
construction
ply with such requirements to re-employ workers who perform l^uirements
construction work as may be prescribed in the regulations and
subsections (4) to (8) do not apply in respect of such employ-
ers in relation to such workers.
(10) An employer who, having re-employed a worker in Termination
accordance with this section, terminates the employment employment
within six months, is presumed, unless the contrary is shown,
not to have fulfilled the employer's obligations under this
section.
(11) A worker may apply to the Board for a determination Determi-
whether the employer has fulfilled the employer's obligations employer
to the worker under this section and the Board shall make the compliance
determination.
(12) The Board is not required to consider an application Limitation
under subsection (11) by a worker who has been re-employed
^"
and whose employment is terminated within six months if it is
made more than three months after the date of termination of
employment.
(13) If the Board finds that an employer has not fulfilled ^^„i"*"^
the employer's obligations under this section, the Board may, compliance
(a) levy a penalty on the employer of a maximum of
the amount of the worker's net average earnings for
the year preceding the injury; and
(b) make payments to the worker for a maximum of
one year as if the worker were entitled to compen-
sation under section 40, and subsections 40 (2) and
(3) apply to the payments with such modifications
as the circumstances may require.
(14) If this section conflicts with a collective agreement that ^"^^/^*''
is binding upon the employer and if the obligations of the agreement
employer under this section in respect of a worker afford the
worker greater re-employment terms in the circumstances
than the terms available to the worker under the collective
agreement, this section prevails over the collective agreement.
(15) Subsection (14) does not operate to displace the
•'•«'"
seniority provisions of a collective agreement.
(16) This section does not apply in respect of,
(a) employers who regularly employ fewer than twenty
workers; or
Application
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(b) such classes or subclasses of employers and workers
as may be exempted by the regulations.
Emergency (17) If ^ worker is injured while engaged in employment
described in subsection 1 (2) or (4), the worker's employer,
other than the employer described in subsection 1 (2) or (4),
shall be deemed to be the employer for the purposes of this
section.
^^^"^ (18) If an employer re-employs a worker to whom subsec-
tion (17) applies, the employer described in subsection 1 (2)
or (4) shall pay the costs incurred in complying with subsec-
tion (6).
20. Section 69 of the said Act is amended by adding thereto
the following subsections:
^^^"1 (la) Without restricting the generality of subsection (1), the
Board, subject to the approval of the Lieutenant Governor in
Council, may make regulations,
(a) prescribing, for the purposes of subsections 36 (13)
and 40 (3), clause 45a (7) (b) and subsection 135
(9), the way in which payments received under the
Canada Pension Plan and the Quebec Pension Plan
are to be included in the calculation of compensa-
tion, of the amount that a worker is able to earn or
of the sum of a supplement and an award, as the
case may be;
(b) establishing criteria for determining the average
earnings of an apprentice, learner or full-time or
part-time student for the purposes of subsection
43 (6);
(c) establishing, for the purposes of medical assess-
ments under section 45, a rating schedule setting
out the degree of permanent impairment for speci-
fied types of permanent impairment and setting out
criteria for assessing the degree of permanent
impairment of other types of permanent impair-
ment;
(d) establishing criteria for assessing the personal and
vocational characteristics of a worker, for the pur-
poses of clause 45a (7) (c);
(e) establishing criteria for determining what constitutes
suitable and available employment for a worker, for
the purposes of clause 45a (7) (e);
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(f) prescribing factors to be considered by the Board
- for the purposes of clause 45a (7) (f);
(g) governing pensions payable to workers, their
spouses and their dependants under section 45b;
(h) governing the investment of amounts in, and pay-
ments out of, the fund established under subsection
45b (10);
(i) exempting classes or subclasses of employers or
workers from the application of section 54b;
(j) establishing criteria for determining the essential
duties of a position, for the purpose of subsection
54b (2);
(k) establishing criteria for determining what constitutes
alternative employment of a nature and at earnings
comparable to a worker's pre-injury employment,
for the purpose of subsection 54b (4);
(1) establishing criteria for determining what constitutes
suitable employment, for the purpose of subsection
54b (5);
(m) governing the requirements for re-employing work-
ers, for the purpose of subsection 54b (9);
(n) establishing criteria for determining how many
workers are regularly employed by an employer, for
the purpose of clause 54b (16) (a).
(lb) For the purposes of clause (la) (e), in establishing '^'"
criteria for determining what constitutes suitable and available
employment for a worker, the Board shall have regard to,
(a) the fitness of the worker to perform the work;
(b) the health and safety consequences to the worker in
working in the environment in which the work is
performed in light of the impairment;
(c) the existence and location of potential employment
opportunities for the worker in the labour market in
wlidch the worker is expected to be employed; and
(d) the likelihood of the worker securing employment.
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21.—(1) Clause 71 (3) (h) of the said Act, as re-enacted by
the Statutes of Ontario, 1984, chapter 58, section 24, is
amended by inserting after 'disabled" in the fifth line '*or
impaired".
(2) Clause 71 (3) (i) of the said Act, as enacted by the Stat-
utes of Ontario, 1984, chapter 58, section 24, is amended by
inserting after "disabled" in the fifth line "or impaired".
22.—(1) Clause 75 (2) (d) of the said Act is amended by
inserting after "disability" in the first line "or impairment".
(2) Clause 75 (2) (e) of the said Act is amended by striking
out "disability" in the first Une and inserting in lieu thereof
"impairment".
(3) Clause 75 (2) (g) of the said Act is repealed and the fol-
lowing substituted therefor:
(g) the future loss of earnings by reason of any injury.
(4) Subsection 75 (2) of the said Act, as amended by the
Statutes of Ontario, 1984, chapter 58, section 27, is further
amended by adding thereto the following clause:
(n) whether an employer has fulfilled the employer's
obligation under section 54b to reinstate or re-
employ a worker.
23. Section 86p of the said Act, as enacted by the Statutes
of Ontario, 1984, chapter 58, section 32, is amended by adding
thereto the following subsection:
AppijJ^ation (6a) Subsections 83 (3) and (4) apply with necessary modifi-
83 (3, 4) cations to the chairman, vice-chairman and other members of
the Panel and to the officers and employees of the Panel.
24. Section 86q of the said Act, as enacted by the Statutes
of Ontario, 1984, chapter 58, section 32, is amended by adding
thereto the following subsection:
'^PP''^^^'"" (4) Section 83 applies with necessary modifications to the
officers and employees of the Office of the Worker Adviser.
25. Section 86r of the said Act, as enacted by the Statutes
of Ontario, 1984, chapter 58, section 32, is amended by adding
thereto the following subsection:
'\pp''^^*'o" (3) Section 83 applies with necessary modifications to the
officers and employees of the Office of the Employer Adviser.
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26.—(1) Subsection 122 (1) of the said Act is amended by
striking out **disabled" in the second line and inserting in lieu
thereof * impaired'' and by striking out ^'disablement'' in the
seventh line and inserting in lieu thereof '^impairment".
(2) Subsection 122 (11) of the said Act, as amended by the
Statutes of Ontario, 1984, chapter 58, section 4, is further
amended by striking out "disability" in the third line and
inserting in lieu thereof ''impairment" and by striking out
"disablement" in the last line and inserting in lieu thereof
"impairment".
27. Section 123 of the said Act is amended by adding
thereto the following subsection:
(3a) Subsections 83 (3) and (4) apply with necessary modifi- Application
cations to directors, officers and employees of an association 83 (3, 4)
and to volunteers engaging in activities on behalf of an associ-
ation.
28. Part in of the said Act, as enacted by the Statutes of
Ontario, 1984, chapter 58, section 37 and amended by 1985,




132. In this Part, Definitions
"pre-1985 Act" means this Act as it read on the 31st day of
March, 1985, as amended by the Statutes of Ontario, 1984,
chapter 58, section 37 and 1985, chapter 3, sections 6, 7, 8
and 9;
"pre-1985 injury" means,
(a) a personal injury by accident or an industrial dis-
ease that occurred before the 1st day of April, 1985,
or
(b) death that occurred before the 1st day of April,
1985, resulting from an injury by accident or an
industrial disease;
"pre-1989 Act" means this Act as it read immediately before
the coming into force of this defmition, excluding Part III
thereof;
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"pre-1989 injury" means a personal injury by accident or an
industrial disease that occurred on or after the 1st day of






133.—(1) Except as provided in this section, the pre-1985
Act continues to apply to pre-1985 injuries.
(2) Subsections 43 (5), (5a), (5b) and (5c) of the pre-1985
Act cease to apply to pre-1985 injuries on the day this section
comes into force.
134.—(1) Except as provided in this section, the pre-1989Pre-1989 Act
appiy""^^
° Act continues to apply to pre-1989 injuries.
Exception (2) Subscctions 45 (5), (6), (7), (8) and (9) of the pre-1989
Act cease to apply to pre-1989 injuries on the day this section
comes into force.




135.—(1) In this section,
"amount awarded for permanent partial disability" means the
amount awarded for permanent partial disability under,
(a) subsection 43 (1) of the pre-1985 Act, with respect
to a pre-1985 injury, and
(b) subsection 45 (1) of the pre-1989 Act, with respect
to a pre-1989 injury;
"worker" means a worker who is permanently disabled as a




(2) Subject to subsections (9) and (10), the Board shall give
a supplement to a worker who, in the opinion of the Board, is
likely to benefit from a vocational rehabilitation program
which could help to increase the worker's earning capacity to
such an extent that the sum of the worker's earning capacity
after vocational rehabilitation and the amount awarded for
permanent partial disability approximates the worker's aver-
age or net average earnings, as the case may be, before the
worker's injury.
(3) A supplement under subsection (2) is payable for the
period during which the worker participates in a Board-
approved vocational rehabilitation program.
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(4) Subject to subsections (8), (9) and (10), the Board shall
f^^'^JJfj'^',
give a supplement to a worker,
(a) who, in the opinion of the Board, is not likely to
benefit from a vocational rehabilitation program in
the manner described in subsection (2); or
(b) whose earning capacity after a vocational rehabilita-
tion program is not increased to the extent
described in subsection (2) in the opinion of the
Board.
(5) A supplement under subsection (4) for a worker Duration of
described in clause (4) (a) becomes payable as of the later of,
^"'^
(a) the day this section comes into force; or
(b) the day the Board determines the worker has a per-
manent disability.
(6) A supplement under subsection (4) for a worker '^"^
described in clause (4) (b) becomes payable as of the latest of,
(a) the day this section comes into force;
(b) the day the Board determines the worker has a per-
manent disability; or
(c) the day the worker ceases to participate in a voca-
tional rehabilitation program.
(7) A supplement under subsection (4) shall continue until ^'^"^
the worker becomes eligible for old age security benefits.
(8) The amount of a supplement under subsection (4) shall Amount of
. . r r ,. It r 1
J
supplement
not exceed the amount of a full monthly pension for old age
security under section 3 of the Old Age Security Act (Canada), R s^<^. i985.
including amendments thereto.
(9) The amount of a supplement under this section for a '<**""
worker with a pre-1985 injury shall be calculated so that the
sum of the supplement, the amount awarded for permanent
partial disability and 75 per cent of the worker's average earn-
ings, if any, after the injury equals 75 per cent of the worker's
pre-injury average earnings.
(10) The amount of a supplement under this section for a '<*«'"
worker with a pre- 1989 injury shall be calculated so that the
sum of the supplement, the amount awarded for permanent
partial disability and 90 per cent of the worker's net average











earnings, if any, after the injury equals 90 per cent of the
worker's pre-injury net average earnings,
(11) In calculating the amount of a supplement under this
section, the Board shall have regard to the effect of inflation
on the worker's pre-injury earning rate and to any payments
the worker receives under the Canada Pension Plan or the
Quebec Pension Plan with respect to a disability arising from
the injury.
(12) A supplement under this section shall be a monthly or
other periodic payment.
(13) The Board shall review a supplement given under sub-
section (4) in the twenty-fourth month following the award
and in the sixtieth month following the award and recalculate
the amount of the supplement in accordance with subsections
(9) and (10).
29.^1) Subsection 141 (1) of the said Act, as enacted by
the Statutes of Ontario, 1985, chapter 17, section 5, is
amended by striking out *'(3)*' in the second line.
(2) Subsection 141 (2) of the said Act, as enacted by the Stat-
utes of Ontario, 1985, chapter 17, section 5, is amended by
strildng out "or under subsection 133 (3), (4), (5) or 43 (9) as
continued by section 132" in the second and third lines.
30.—(1) Subject to subsection (2), this Act comes into force
on the day it receives Royal Assent.
(2) Sections 1 to 27 and section 29 come into force on a day
to be named by proclamation of the Lieutenant Governor.
31. The short title of this Act is the Workers* Compensation
Amendment Act, 1989.
